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Appeal fromthe United States District Court
for the Southern District of Texas

Bef ore GARWOOD, SM TH, and DEMOSS, Circuit Judges.
GARWOOD, Circuit Judge:

Appel l ants (col lectively, “Distributors”) appeal the district
court’s final judgnent confirmng and entering judgnent on the
arbitration award. Appel lants seek reversal of the district
court’s judgnent and vacatur of the arbitration award, reversal of
the district court’s prior order conpelling arbitration, and renmand
for a trial. They argue five issues on appeal: (1) the district
court erred by not vacating the arbitration award due to the
arbitrator’s evident partiality and bias; (2) the district court
erred by conpelling arbitration since the arbitrati on agreenent was
not valid and enforceable due to Amnay’ s retention of a unil ateral

right to nodify it; (3) the district court erred by conpelling



arbitration since the arbitrati on agreenent was unconsci onabl e; (4)
the district court erred by conpelling arbitration even if the
agreenent was valid and enforceable because the arbitration
agreenent did not cover all of the Distributors’ asserted cl ains;
and (5) the district judge |acked jurisdiction to confirm the
arbitration award.
CONTEXT FACTS AND PROCEEDI NGS

The di sputes conprising the core of this appeal have been in
contention for nore than ten years, and have been heard in several
courts and ot her dispute resolution fora. Distributors’ conplaints
center upon their relationships wth appell ee Amway Cor porati on and
di stributorships within Amway Corporation (collectively, “Amay”),
a multinational seller of household products in existence since
1959. Amway distributes products by neans of a vast network of
i ndependent distributors who, in turn, continuously recruit new
distributors (also called “down-liners”).! Al distributors in
this case were in the “down-line” of the distributor appellee
Dext er Yager.

Based on their success selling products, distributors may earn
entry into particular levels, with the D anond | evel being anong

the highest levels of success. Many of the Distributors worked

! Each new distributor is in the “down-line” of the distributor who
recruited himand so on all the way up the “down-line” to one of the relatively
few distributors who is not in any other distributor’s “down-line.”
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full-time as distributors, regarding Amway as their sol e source of
income. Distributors earn their inconme based on conm ssions from
their own sal es and those generated by their down-liners. In order
to distribute Amnay products, every Amnay di stri butor signs Amnay’ s
standard distributorship agreenent, which “confer[s] a right to
distribute Amnay products, and the right to receive sales
comm ssions or ‘bonuses’ on any products sold, for a period of one
year.” Anong other things, the distributor agrees to pay an annual
fee and to abi de by Amnay’ s Code of Ethics and Rul es of Conduct “as
anended and published from tinme to tinme in official Amay
literature.” This agreenent nust be renewed annually, “no |ater
than Decenber 31 7 for the following calendar year. Many
distributors renew automatically while others submt a renewal form
each year entitled “Notice of Intent to Continue.” Busi ness
Support Materials (BSM conpl enent the Amnay network, and consi st
of “rallies, tapes, books, and functions designed to notivate
distributors.”

In June 1997, according to the essentially undi sputed show ng
inthis respect of the Distributors, the disputes at the heart of

this case, which had been festering for sone tine, cane to a head.?

2 The Distributors’ clains that |ater becane subject to the January 13,
2005 arbitration award contested here include: disparagenent and defanation;
violation of the Texas Free Enterprise Act; violation of the Texas State Bribery
Act; fraud; breach of contract (against Ammay Corporation only); tortuous
interference with current and prospective business rel ationships; conspiracy;
“ITi]lmplied [blreach of [i]nplied [c]lontract”; express and inplied warranties;
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Anmong ot her things, Distributors conplained about how profits were
determ ned regarding sales of BSM materi al s.

I n Sept enber 1997, Amnay i nfornmed Distributors it was anendi ng
the Rules of Conduct to include an arbitration program
comuni cating through publication in its official nagazine, the
Amagram and other nedia sent directly to distributors. The
arbitration provision, added to the 1998 Rul es of Conduct, provided

for arbitration for “any . . . claimor dispute arising out of or
relating to [an] Amway distributorship, the Ammay Sales and
Mar keti ng Plan, or the Ammway Rul es of Conduct (i ncluding any claim
agai nst another Amway distributor, or any such distributor's
officers, directors, agents or enployees, or against Amay
Corporation, or any of its officers, directors, agents or
enpl oyees) .” The acknow edgnent form mailed to the automatic
renewal Distributors, containinginformation of the newy installed
arbitration program also stated, inter alia: “Because of sone
recent changes to the Intent to Continue (renewal) Formas well as
the introduction of the new Business Support Mterial Arbitration

Agreenent (BSMAA), we need you to review the changes and sign the

acknow edgnent on the back of this letter. Wiile these changes

intentional infliction of enotional distress; violation of Texas Deceptive Trade
Practices Act; breach of fiduciary duty; and violation of Texas Business
Qpportunities Act. The Distributors prayed for conpensatory damages in excess
of $10, 000, 000.00 in addition to punitive damages, attorney fees and costs, pre-
and post-judgnment interest, trebl e damages as provi ded by statute, and any ot her
relief to which they mght be entitled.
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automatically becone part of your agreenent with Ammay, we wanted
to make sure you are aware of them” The announcenents al so
included a separate, optional BSM arbitration agreenent. The
parties disagree as to whether the Distributors needed to sign and
return an “acknow edgnment fornt before October 3, 1997, in order to
be considered subject to the arbitration agreenent. There is no
dispute that all Distributors renewed their distributorship
agreenents after Amway gave notice of inplenentation of the
arbitration program

On January 8, 1998, a group of Distributors (the Morrison
group) sued Amnay and ot her defendants (including Dexter Yager) in
Texas state court alleging a nunber of federal and state |aw
clains, ranging from defamation to RICO Amnay (and the other
def endants) on February 6, 1998 tinely renoved the case to the
district court under 28 U S.C. 8§ 1441(b), and then filed a notion
to stay the suit pending arbitration. D stributors argued agai nst
the stay, contending, inter alia, that the Arbitration Agreenent
was not binding on them On October 15, 1998, the district court
granted Ammay’s notion and stayed the suit pending arbitration

Morrison v. Amway Corp., 49 F. Supp. 2d 529 (S.D. Tex. 1998).°3

3 On Decenber 8, 1998 the district court denied the Distributors’ notion
tocertify its October 15, 1998 stay order for appeal under 28 U S.C. § 1292(h).
See 9 U.S.C. § 16(b)(1); Terrebonne v. K-Sea Transp. Corp., 477 F. 3d 271, 277 n.9
(5th Gir. 2007).



While all this transpired in federal district court, another
group of Distributors (the Ham|ton group), shortly after renoval
of the Morrison group’s state suit, filed a state court action
agai nst Amnay and ot her defendants with substantially simlar state
law clains as those of the Mirrison group but lacking all the
federal causes of action. Thereafter, on July 1, 1998, the
Morrison group joined the Ham Iton group in the second state suit.
Amnay noved in the state court to stay the proceedings in that suit
pending arbitration pursuant to the arbitration agreenent.
Approxi mately one nonth after the federal district court stayedits
proceedi ngs, the state court stayed the state litigation pending
arbitration of the Hamlton group’s clainms. The state court abated
the Morrison group's clains because they were already sub judice in
federal court, and the clains were subsequently di sm ssed for want
of prosecution by the state court on October 23, 200S3.

On May 18, 2001, the Distributors requested arbitration under
the arbitration agreenent. On June 14, 2001, Ammay and ot her
defendants filed counterclains in the arbitration. On August 17,
2001, the Distributors filed a notion for “Sunmmary Di sposition” in
the arbitration, contending, inter alia, that there was no valid
agreenent to arbitrate, that if there were such an agreenent it did
not apply, or could not properly apply, to disputes, such as those
i nvol ved in the instant proceedi ng, which arose and were on-goi ng
and known to Ammay prior to the Septenber 1997 anendnent to Amway
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Rul es of Conduct which introduced the arbitration program* and,

further, that the arbitration program “is inherently unfair”
because Amnay “selected and trained the arbitrators” and “hol d[ s]
t he excl usi ve power to renpbve unwanted” arbitrators. Amaay and t he
ot her defendants filed a response and their own notion for summary
di sposi tion. On Cctober 15, 2001, the arbitrator Anne Gfford
deni ed (w t hout explanation) both notions for summary di sposition.

JAMS, the arbitration services provider for Amway, provided
the parties with the nanmes and biographical information of five
neutrals “who had ‘conpleted the training course for Arbitrators
of fered by [ JAMS/ Endi spute], and conducted by Ammay and t he Amnway
Di stributors Association[, ADA]>'” Fromanong t hose so |listed, the
parties ultimately selected Anne Gfford to arbitrate the dispute
and she was appointed as Arbitrator June 14, 2001. On Cctober 9,
2001, G fford disclosed to the parties that she had attended a 1998
traini ng session conducted by Amway and had subsequently conducted
medi ation training of certain Ammay enpl oyees. Gfford held a

tel econference with the parties where she invited any questions

about her 1998 training. Follow ng the tel econference, Gfford and

4 And, “[o]nly after the possibility of litigation between the parties was
obvious to both sides, did Ammay unilaterally incorporate the arbitration cl ause
in the distributors’ renewals and acknow edgnent forns.”

5 The Amway Distributors Association (ADA) is the nonprofit trade
associ ati on of Ammay distributors, and all Distributors were, it seens, voting
nenbers. However, Distributors contest this, clainmng, “Nothing in the record
shows Di stributors ever had or exercised the right to vote on who woul d represent
themon the ADA.” No Distributor served on the ADA Board.
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JAMS requested that any questions/objections concerning Gfford' s
service as arbitrator be rai sed by October 12, 2001. However, none
were forthcom ng fromany party.

After allowi ng discovery, a three-week evidentiary hearing
fromJanuary 5-24, 2004 i n Houst on, Texas, and post-hearing briefs,
G fford on January 13, 2005 ruled in favor of the Distributors on
all of Ammay’s clainms and in Ammay’ s favor on all of Distributors’
clains; fees and costs were awarded to each prevailing party,
thereby resulting in an award of $7 mllion to Amway offset by an
award to Distributors of $1 million.® The ruling (in conon wth
all others in this arbitration) contains no analysis and states no
reasons. Distributors on January 27, 2005 noved in the district
court to vacate the award alleging, inter alia, Gfford s evident
partiality and corruption as well as the unenforceability of the
arbitration agreenent. On March 31, 2005, Ammay and the other
def endants noved the district court to confirmthe award and enter
judgnment onit. The district court, after alargely non-evidentiary
hearing on My 20, 2005, allowed discovery on the mtter of
Gfford' s alleged partiality, but on Septenber 15, 2005, after

filings by the parties as to the discovery results, ultimtely

& On May 6, 2004, Gfford entered an interim award “on liability and
danmage eligibility” in which Amway and t he ot her defendants prevailed as all the
Distriburtors’ clains against them and the D stributors prevailed on all
counterclains against them and each set of parties was ruled entitled to
attorneys’ fees and costs. Thereafter, fee and cost bills were subnmitted; an
interimaward of fees and costs was nade on January 5, 2005.
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denied the notion to vacate and confirmed the award. Distributors
nmoved for rehearing on Septenber 21, 2005, which the district court
denied without a hearing on Cctober 4, 2005. Distributors
thereafter tinely filed their notice of appeal to this court.
DI SCUSSI ON

The Distributors assert, anong ot her conplaints on appeal,
that the district court erred in its October 15, 1998 order
staying their suit pending arbitration. The parties do not
di spute the applicability of the Federal Arbitration Act. “This
Court reviews de novo the grant or denial of a notion to conpe
arbitration.” Fleetwod Enterprises, Inc. v. Gaskanp, 280 F.3d
1069, 1073 (5th G r. 2002).°

In this respect, the Distributors contend, anong ot her
things, that the district court erred by conpelling arbitration
because an enforceable arbitration agreenent never exi sted.
There is no disagreenent that there was a witten arbitration
policy in effect between the Distributors and Ammay at the tine
the suit was filed. However, Distributors claimthe arbitration
agreenent was not valid and enforceable for several reasons

including the following. Distributors argue that the provision

7 Under the circunmstances here, the fact that after the stay order
Di stributors, under protest, comenced arbitration in which an award was nade,
does not of itself preclude or render noot their challenge to the district
court’s stay order, an order which was not previously appeal able. See note 3
above and Terrebonne v. K-Sea Transp. Corp., 477 F.3d 271, 279 n.9 (5th Gr.
2007). Appellees do not contend ot herwi se.
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in the distributorship agreenent that the distributor agreed “to
conply with the Amnay Sal es and Marketing Plan, Code of Ethics,
and Rul es of Conduct as they are anended and published fromtine
to tinme in official Ammay literature,” by virtue of which Amay
in Septenber 1997 anended its Rules of Conduct to for the first
time include provisions for arbitration (which provisions Amay
clains are applicable to disputes, such as those alleged in the
instant |lawsuit, which arose out of events occurring before the
referenced Septenber 1997 Rul es of Conduct anmendnent), renders
the arbitration agreenent contained in the 1998 distributorship
agreenents illusory, lacking in consideration, and unenforceable.
This, the Distributors assert, is because Amway, by virtue of its
power to thus anmend the Rules of Conduct, could unilaterally
repeal or anmend the arbitration provisions so that they were

i napplicable even as to disputes, such as those here involved, of
whi ch Ammway was aware and that arose out of events occurring
prior to such an anendnent.

The “federal policy favoring arbitration does not apply to
the determ nation of whether there is a valid agreenent to
arbitrate between the parties.” Fleetwod Enterprises Inc., 280
F.3d at 1073. That determ nation “is generally nade on the basis
of ‘ordinary state-law principles that govern the formation of

contracts.”” Id. (quoting First Options of Chicago Inc. v.

Kapl an, 115 S. . 1920, 1924 (1995)). As did the district court,
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49 F. Supp. 2d at 533-34, we nake that determ nation based on
Texas law, which is the law of the forum there having been no
show ng that the |aw of any other arguably nore appropriate state
materially differs in respect to the present issue.

Every Distributor in entering his or her 1998 annual
contract with Amway agreed

“to conduct [his or her] business according to the
Amnay Code of Ethics and Rul es of Conduct, as they are
anended and published fromtine to tine in official
Amnay |iterature.

| agree | will give notice in witing of any claimor
di spute arising out of or relating to ny Amnay
di stributorship, or the Ammay Sal es and Marketing Pl an
or Rules of Conduct to the other party or parties .

| will then try in good faith to resolve the dispute
using the Ammay Conciliation and Enforcenent Procedures
contained in the Rules of Conduct for Amnay
Distributors. |If the claimor dispute is not resolved
to [his or her] satisfaction within 80 days, or after
the Amnay Conciliation process is conplete, whichever
is later, | agree to submt any remaining claimor
di spute arising out of or relating to any Amway
di stributorship, the Ammay Sal es and Marketing Plan, or
the Ammay Rules of Conduct . . . to binding arbitration
in accordance with the Amway Arbitration rules, which
are set forth in the Ammay Busi ness Conpendi um”

There is no express exenption of the arbitration provisions from
Amnay’s ability to unilaterally nodify all rules, and the only
express limtation on that unilateral right is published notice.
Wiile it is inferable that an anmendnent thus unilaterally nmade by
Amnay to the arbitration provision would not becone effective

until published, there is nothing to suggest that once published
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t he anendnment woul d be inapplicable to disputes arising, or
arising out of events occurring, before such publication.

In In Re Halliburton Co., 80 S.W3d 566 (Tex. 2002), an at-
w Il enployee sued his enployer in 1999 claimng that his
denotion during 1998 was based on race and age discrimnation.
I n Novenber 1997 the enployer had sent all enployees witten
notice that if they continued their enploynent after January 1,
1998, they woul d be governed by the arbitration “progrant
included with the notice. The Texas Suprene Court held that the
enpl oyee, who had continued his enploynent past January 1, 1998,
after receiving the notice in 1997, was required to arbitrate his
cl ai magai nst his enployer. The enpl oyee asserted that the
arbitration programwas “illusory because the conpany retained
the right to nodify or discontinue” it. The Suprene Court
rejected that contention stating:

““But the Program al so provided that no anendnent shal
apply to a Dispute of which the Sponsor [Halliburton]
had actual notice on the date of anendnent.’ As to
termnation, the plan stated that ‘term nation shal

not be effective until 10 days after reasonable notice
of termnation is given to Enpl oyees or as to D sputes
whi ch arose prior to the date of term nation.
Therefore, Halliburton cannot avoid its promse to
arbitrate by anending the provision or termnating it
al together. Accordingly, the provision is not
illusory.” 1d. at 569-70 (enphasis added).

The Texas Suprene Court again addressed a simlar issue in

J.M Davidson Inc. v. Webster, 128 S.W3d 223 (Tex. 2003).
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There, the at-will enployee, Webster, was injured on the job in
Novenber 1998, filed a worker’s conpensation claimand shortly
thereafter was termnated. He then sued his enployer, Davidson,
claimng his discharge was wongful as being in retaliation for
his filing the worker’s conpensation claim Davidson clained it
was entitled to arbitrate pursuant to a witten agreenent Wbster
si gned when he was hired by Davidson in Decenber 1997. The first
paragraph of the agreenent dealt with arbitration; the second
(and | onger) paragraph largely dealt with a nunber of other

enpl oynent related matters and stated in its next to |ast
sentence that “The ‘ Conpany’ reserves the right to unilaterally
abolish or nodify any personnel policy wthout prior notice.”

ld. at 226. The Suprene Court held that the contract was

anbi guous with respect to whether the above quoted sentence of

t he second paragraph applied to the arbitration agreenent
contained in the first paragraph, and thus remanded the case to
the trial court to resolve that anbiguity. Id. at 230-31. The
court plainly held that if the defendant-enployer retained the
right to “unilaterally abolish or nodify” the arbitration
program then the agreenent to arbitrate was illusory and not

bi nding on the plaintiff-enployee.® The Court expressly

8 Eight of the nine justices agreed with this, although two were of the
view that the agreenment was not anbi guous in this respect and was illusory as a
matter of law. One justice took the viewthat as a matter of |aw the agreenent
to arbitrate was not illusory.
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di stingui shed Halliburton by noting that the contract there
“stated that any such anendnent [to the arbitration prograni
woul d apply prospectively only” and that “[t]he term nation
provision in this case does not contain simlar [imtations.”
ld. at 230. The Court also stated that “nost courts that have
considered this issue have held that if a party retains the

unilateral, unrestricted right to termnate the arbitration

agreenent, it is illusory.” 1Id. at 230 n.2 (citing numerous
cases).?®
O her Texas authorities are in accord. In Re C&H News Co.,

133 S.W3d 642 (Tex. App. — Corpus Christi 2003, no wit),

i nvol ved an enpl oyee’ s one page agreenent stating he and the

® Anmpng the authorities so cited are the foll ow ng:

“Dumais v. Am Golf Corp., 299 F.3d 1216, 1219 (10th Cr. 2002) (“we
join other circuits in holding that an arbitration agreenent
allowing one party the unfettered right to alter the arbitration

agreenment’s existence or its scope is illusory.”); Floss v. Ryan’'s
Fam |y Steak Houses, Inc., 211 F.3d 306, 315-16 (6th Cr. 2000)
(arbitration agreenent was ‘fatally indefinite’ andillusory because

enployer ‘reserved the right to alter applicable rules and
procedures wi thout any obligation to notify, nuch |ess receive
consent from’' other parties) . . . Snowv. BE & K Constr. Co., 126
F. Supp. 2d 5, 14-15 (D. Mai ne 2001) (citations onmtted) (arbitration
agreenent illusory because enpl oyer ‘reserve[d] the right to nodify
or discontinue [the arbitration] programat any tine'; ‘Defendant,
who crafted the |anguage of the booklet, was trying to “have its
cake and eat it too.” Defendant wi shed to bind its enployees to the
terms of the booklet, while carving out an escape route that woul d
enabl e the conpany to avoid the ternms of the booklet if it later
realized the booklet’s terms no longer served its interests.’);
Trunmbul | v. Century Mtg. Corp., 12 F. Supp. 2d 683, 686 (N.D. Chio
1998) (no binding arbitration agreenment because ‘the plaintiff would
be bound by all the ternms of the handbook while defendant could
sinply revoke any term (including the arbitration clause) whenever
it desired. Wthout mutuality of obligation, a contract cannot be
enforced.”) . . . .” Id.
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enpl oyer have “agreed to submt all clains or disputes between us
to binding arbitration as provided in the Handbook.” The
handbook, a separate docunent, provided that the enpl oyer
reserved the unilateral right to anend it. The court concl uded
that arbitration agreenent was “illusory” and “unenforceabl e”
because the handbook all owed the enployer to anend its terns and
thus “to unilaterally anend the types of clainms subject to
arbitration.” Id. at 647.

Amnay relies on In Re Advance PCS Health L.P., 172 S. W 3d
603 (Tex. 2003). There several pharmacies had entered into a
Provi der Agreenent with Advance PCS health, a pharmacy benefits
managenent conpany, to process and adjudicate clains for
rei mbur senent between nenber pharmaci es and custoners’ health
care plans. The Provider Agreenent contained an arbitration
cl ause whi ch PCS i nvoked when several of the pharnacies sued it
asserting that PCS had for many years underpaid them what they

were owed under the Provider Agreenent. The pharnmaci es asserted

that the arbitration agreenent was illusory because the Provider
Agreenent allowed PCS to anend or cancel it at wll. The court
rejected that contention. It first observed that “[a]s the

pharmaci es’ suit is based on that Agreenent, they cannot enforce
all of it except the arbitration clause” and that “[h]aving used
PCS' s services and network to obtain rei nbursenents for 10 years,

t he pharnaci es cannot claimthis agreenent to arbitrate was
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W t hout consideration.” 1d. Here, by contrast, Amway seeks to
enforce an arbitration agreenent with respect to a dispute which
arose, and concerns matters which occurred, before the
arbitration provision was first introduced in Septenber 1997; and
the Distributors are not suing on the basis of any

di stributorship agreenent which contains an arbitration clause.
Further, in Advance PCS the court relied on the fact that the
Provi der Agreenent not only stated that any anendnents thereto
made by PCS would not be effective prior to thirty days after

notice thereof but also that with respect to term nation “any
obligations that arise prior to the termnation of the Agreenent
shal | survive such termnation.” 1d. No such provision is
present here. Moreover, nothing in Advance PCS suggests any

intention to repudiate or narrow the then so recent Davi dson

opi ni on. 10

10 Nothing in Re Dillard Dept. Stores, Inc., 198 S.W3d 778 (Tex. 2006),
is to the contrary. There, the plaintiff Garcia, while an enployee of the
def endant, was furnished in August 2000 a form agreeing to be bound by the
enpl oyer’s arbitration programal so then furnished him |n 2002 Garcia was fired
and t hen brought suit claimng the firingwas illegal. The court held Garci a was
bound by the arbitration agreenent, rejecting her contentionthat it was illusory
because the enpl oyer retained aright tounilaterally modify it. The court noted
that no provision in the arbitration agreenment purported to give the enpl oyer
that right. 1d. at 782. It further observed that although the enployer in 2002
“draft[ed] a new arbitration policy” nothing in the record supported the view
that the new policy — as opposed to that in effect since August 2000 - was
applicable or sought to be applied to Garcia’s claim Here, by contrast, there
is an express reservation by Amvay of the right to change the rules, and the
claims in question arose prior to any arbitration provision or notice thereof.
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Here, the Distributors’ suit, filed January 8, 1998, was not
to any extent based on the 1998 distributorship agreenent, which
for the first time contained an arbitration clause, but rather
asserted clains arising (and based on facts occurring) prior to
Sept enber, when Ammay unilaterally anmended its rul es of conduct
to provide for arbitration. None of the distributorship
agreenents prior to that for 1998 contai ned anyt hi ng about
arbitration. But all the distributorship agreenents, both those
for 1997 and prior years and those for 1998 and subsequent years,
contained the distributor’s agreenent to conply with Amway’ s
Rul es of Conduct as anended by Amway fromtine to tinme. That
right of unilateral amendnent extends to providing for (and, by
necessary inplication, to nodifying or repealing) arbitration.
This is nmade clear fromthe affidavit of David Banborough
Amnay’ s Manager of Business Adm nistration, filed in the district
court by Ammay in support of its notion to stay pending
arbitration. This affidavit states:

“I'n Septenber 1997, Amway Corporation, in consultation

wth the Ammay Distributors Association “(ADA)”

anended the conpany’s Rules of Conduct for its

distributors to include an arbitration provision, by

which Ammay and its distributors agree to submt to

arbitration ‘“any . . . claimor dispute arising out of

or relating to [an] Amnay distributorship, the Amway

Sal es and Marketing Plan, or the Amnay Rul es of

Conduct,’ if good faith efforts within the organization
failed to resolve the dispute. . . . This |anguage
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becane effective for existing distributors January 1,
1998.”" (enphasis added).!!

There is nothing in any of the relevant docunents which
precl udes anmendnent to the arbitration program - nade under
Amnay’s unilateral authority to anend its Rules of Conduct — from
elimnating the entire arbitration programor its applicability
to certain clainms or disputes so that once notice of such an
anendnent was published mandatory arbitrati on would no | onger be
avai l abl e even as to disputes which had arisen and of which Amway
had notice prior to the publication. There are no Halliburton

type savi ngs cl auses whi ch preclude application of such

11 The affidavit goes on to state

“When they first becane distributors, each Plaintiff naned in the
present |awsuit signed an Amway Distributor Application, agreeing
anong other things to conply with Ammay’ s Sal es and Marketing Pl an,
Code of Ethics, and Rules of Conduct ‘as they are amended and
published fromtime totime in official Ammay literature.” . . . in
Oder to continue as Amway distributors, each distributor is
required to renew his or her distributorships at the first of every
year, pay a renewal fee and renew the conmtnment to abide by the
Amnay Sales and Marketing Plan, Code of Ethics, and Rules of
Conduct .

. Al Plaintiffs suing Ammay have opted for ‘automatic
renewal ,’ by which their distributorships are continued
automatical ly each yeaar (w thout the need to sign an annual renewal
form each year) unless they notify Amay in witing to discontinue
the automatic renewal process . . . .

Seventeen Plaintiffs in this litigation at sonme point in the
past signed Autonatic Renewal Forms, which specifically reiterated
their commtment ‘to observe and abide by the . . . Rules of Conduct
of Amway Distributors and all other rules, requirenents, and
regul ations as they are set forth fromtine to time in officia
Amnay literature.’ .o

The remaining Plaintiffs sent in Autonati c Renewal Forns,

whi ch had the effect of renewing their pledges to conduct their
di stributorships in accordance with Ammay’ s Rul es of Conduct, Sales
and Marketing Plan, and Code of Ethics.”
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anmendnents to di sputes which arose (or of which Amnay had noti ce)
before the amendnent.

We accordingly hold that the arbitration agreenent was
illusory and unenforceabl e under Davidson as applied to the
clains asserted in the instant suit.'® W thus reverse the
district court’s Cctober 15, 1998 order staying the case pending
arbitration and its Septenber 15, 2005 final judgnent denying the
Distributors’ notion to vacate the award, granting Amway’'s noti on
to confirmthe award, and entering judgnent based upon the award,
and we remand the case for further proceedi ngs not inconsistent
herew t h.

REVERSED and REMANDED

21t hence bei ng unnecessary to do so, we do not address any other of the
Distributors’ issues on appeal
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